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The Reſpondent Richard Allen's CASE. 


Michaelmas Term 
„Bill filed in the 
of Exchequer. 


Yeph Butler, Eſq; (who married the Reſpondent Zudith, the Appellant's Daughter) 
exhibited his Bill in his Majeſty's Court of Exchequer at Weſtminſter, in the Name of 
himſelf and his ſaid Wife, and of the ſaid George Bateman Lawley, an Infant, by Sir 
Robert Lawley and the ſaid Joſeph Butler, his Guardians and Truſtees, againſt the 
Appellant, and Mark Halpenn her Husband, ſetting forth the Wills of Doctor Bateman and 
Sir Thomas Lawley ; and that the Appellant had poſſeſſed their real and perſonal Eſtates to 
a very great Value; and that, in order to make a reaſonable Proviſion for the ſaid Judith 
her Daughter, according to the ſaid Wills, and the Truſts therein contained, the Appellant 
had executed an Indenture, dated the 3oth of June 1732, and made between Mark Halpenn 
and the Appellant his Wife of the one Part, and the ſaid Joſeph Butler of the other Part; 
whereby the Appellant bargained and fold (amongſt other Things) one Houſe in Litchfield- 
ſtreet in the County of Middleſex, then in the Occupation of Jobn Tinte, to the ſaid Foſeph 
Butler and his Aſſigns 3 and that the Appellant, to defeat the ſaid Zo/eph Butler and his Wife 
of the Benefit of the ſaid Deed, refuſed to deliver up to the ſaid Zo/eph Butler the Deeds and 
Writings concerning the faid Houſe, whereby the ſaid Buller and his Wife were diſabled to 
receive the Rents of the ſaid Houſe; and to compel the Tenant thereof to pay the ſame z 
and to oblige the Tenant to keep the ſaid Houſe in Repair, which, for want thereof, was 
then in a ruinous Condition, and ready to tumble down; and praying a Diſcovery of the 
Eſtates of Doctor Bateman and Sir Thomas Lawley; and that the Truſts in their Wills might 
be carried into Execution for the Benefit of the Appellant's Children; and that Mark Hal- 
Fenn might be compelled to execute the ſaid Indenture; and that the Deeds and Writings 
relating to the ſaid Houſe might be delivered up by the Appellant. 

To which Bill the Appellant, in or about Trinity Term following, put in her ſeparate 
Anſwer, and thereby admitted the Wills of Doctor Bateman and Sir Thomas Lawley, and 
that ſhe had poſſeſſed herſelf of their real and perſonal Eſtates; and Said, That ſhe executed 
the Indenture of the goth of June 1732, for no other Purpoſe than for the Benefit of herſelf, 
that ſhe might thereby raiſe Money for her own Uſe : But admitted, that afterwards, of 
her own Accord, ſhe conſented, that the ſaid Houſe ſhould be made a Settlement for her 
ſaid Daughter, in Truſt for her ſeparate Uſe ; and ſhe alſo admitted, that ſhe refuſed to 
deliver the Deeds and Writings relating to the ſaid Houſe to Mr. Butler; and that ſhe 
believed there was an Arrear of Ground-Rent due for the ſame ; and that it was in a ruinous 
Condition, and likely to tumble down, the ſaid Butler refuſing to ſuffer the Appellant to 
lett the ſame. | 

. After the putting in of this Anſwer, upon the Application of Mr. Butler and his Wife, the 
Court of Exchequer taking it into Conſideration, that it would be for the Benefit of the Par- 
ties, and Security of the ſaid Houſe, whether it ſhould be determined to belong to Mr. 
Butler and his Wife, or to the Appellant, that the Arrears of Ground-Rent ſhould be paid, 

May 1737, Order and the Houſe put in Repair, Aid, on the 6th of May 1737, on the Motion of the Plaintiffs 


at's Anſwer. 


_ Doin the Cauſe, Order, That it ſhould be referred to the Deputy-Remembrancer of that 


what Repairs Court to conſider and report, what was due for the Ground-Rent of the Houſe in Litchfie!d- 
Hag u Lach. Rrect, and alſo what Sum of Money was neceſſary to be laid out in 8 the ſaid Houſe; 
| and that Mr. Baſſet, the Receiver of Part of the Eſtate in queſtion, ſhould forthwith paſs his 
Accounts, and bring the Balance in his Hands into Court; and that the ſaid Deputy, out 
of ſuch Balance, ſhould pay the Ground-Rent for that Houſe, and alſo for the Repairs 
thereof. 
After making this Order, the Reſpondent delivered to the faid Deputy an Eſtimate of 
what was neceſſary to be laid out in repairing the ſaid Houſe, verified upon Oath. 
8 July 1737, the And on the 5th of Judy 1737, the ſaid Deputy-Remembrancer made his Report, whereby 
— to be he certified, that he had been attended by the Solicitors and Clerks in Court for the Plaintiff 
at in repairing the Butler, and the Defendant Lady Lawley (the now Appellant); and found, that there was due 
for the Ground-Rent of the ſaid Houſe the Sum of 20 l. by the Admiſſion of both the ſaid 
Parties; and that he further found, by the Affidavit of the now Reſpondent Richard Allen, 
that 95 J. would: be neceſſary to be laid out in repairing the ſaid Houſe for the Term of 16 
Years, being the Remainder of the Term then to come therein, as by an Eſtimate made by 


the 


E 
Fa e 1737, the ſaid the ſaid Richard Allen, annexed to his Affidavit, appeared: Which Report, on the 6th of 
WY nn July, was confirmed by the ſaid Court, without any Oppoſition or Objection made 
thereto by the Appellant, : 
Soon after the confirming the ſaid Report, the ſaid Zo/eph Butler and Mr. Holmes (the 
Appellant's Solicitor) and the Reſpondent, attended the ſaid Deputy, when Mr. Buller, in 
The Key of the Houſe the Preſence of the Deputy and Mr. Holmes, delivered to the Reſpondent the Key of the 
dent, in Preſence of the ſaid Houſe, in order for him to do the Repairs thereof. And the Reſpondent believing, 
Deputy and the Aken that the ſaid Orders and Report, and the Delivery of the ſaid Key to him in the Manner 
1 ders by +», aforeſaid, was a ſufficient Authority, he entered upon, and performed the Repairs of the ſaid 
Reſpondent. Houſe, as propoſed by the ſaid Eſtimate, and alſo ſome other neceſſary Repairs, which 
could not be foreſeen to be ſo much wanting as they proved to be, amounting to about 14 7. 
more, in all to 109 /. or thereabouts. 
The Appellant frequently viewed the ſaid Work when doing, and did not forbid the Re- 
ſpondent's proceeding therein; and, ſo ſoon as the Repairs of the ſaid Houſe were completed, 
About 34 Nov. 1737, thethe Appellant, about the 3d of November 1737, under Pretence of ſhewing the ſaid Houſe 
n order to lett the ſame, procured one Dunn, a Cornchandler in Litchfield-ſtreet, (with whom 
to letthe Repairsbemea-the Reſpondent uſually left the Key of che outward Door) to deliver to her the ſaid Key; 
ns aps ever ſince which Time the Appellant hath kept the Poſſeiiion ot the ſaid Houſe, and now 
dwells therein. By means whercoi the Relpondent was unable to have the Repairs ſurveyed 
and meaſured, in order to be laid before the ſaid Deputy, notwithſtanding the Reſpondent 
frequently requeſted the Key of the Appellant for that Purpoic, and that the would appoint 
ſome Perſon to ſee the Work lurveyed, meaſured and valued ; but the Appellant refuſed 
the ſame. | 
pf. 1 On the 28th of November 1737, the Reſpondent applied to the Court of Exchequer, and 
to examine whether the la ĩd before them the Hardſhip of his Cale, That he had, at his own Charge, completed and 
oye wary pr” paid for the Repairs of the ſaid Houſe; and prayed, that he might be paid for the ſame: 
| When, upon hearing the Appellant's Council, it was Ordered, That it ſhould be referred 
to the Deputy-Remembrancer to examine and report, Whether the Reſpondent had performed 
the ſaid Work, and by whom he was appointed to do it, and what he deſerved to have for 
the ſaid Work. x 
The Appetlant ebenes The Appellant was duly ſerved with the ſaid Order, and the Deputy appointed Perſons 
es 2s ob ſurvey, meaſure and value the ſaid Work, that he might report to the Court how much 
de, the Reſpondent deſerved for the ſame ; and ſeveral Days were appointed from time to time 
by the ſaid Deputy in Writing, with the Names of the Surveyors ; and notwithſtanding the 
Appellant was duly ſcrved with ſuch ſeveral Appointments, the Appellant refuſed to let the 
Reſpondent and the Surveyors into the ſaid Houſe 3 by which a great deal of Time was loſt, 
and the Reſpondent prevented from receiving what was due to him. . 
bea, Ft d On the 1ſt of February 1737, the Court Ordered, That the Appellant ſhould ſhew Cauſe, 
Cauſe, why an Attch- why an Attachment ſhould nor iſſue againſt her, for diſobeying the ſaid Order of the 28th of 
mor egy rnd November, in not permitting the ſeveral Perſons appointed and approved of by the Deputy 
the Order of 28th Nov. to view and inſpect the ſaid Work. 
13 Feb. 3737, Ort On the 13th of February 1737, upon hearing Council for the Appellant and the Reſpondent, 
for the ben © , the Court Ordered, That the Deputy-Remembrancer ſhould appoint a ſhort Day for proper 


int a ſho! ay for 
Surveying the Wark, Perſons to attend and inſpect the ſaid Houſe ; and that the Appellant ſhould cauſe ſome 
ven the Hou? © Perſon to attend on that Day to open and ſhew the ſame to them. 

This Order, under the Seal of the Court, with an Indorſement on the Back thereof, 
ſigned by the Deputy the 16th of the ſame February, whereby he appointed Saturday Morn- 
ing then next, at Ten of the Clock, for the Surveyors to attend and inſpect the ſaid Repairs, 
and what the Reſpondent deſerved for the ſame, was ſerved on the Appellant ; but ſhe did 
not obey the ſame, notwithſtanding the Surveyors, approved of by the Deputy, attended 
at the Time -appointed, and for many Hours after, to the great Expence of the Reſpon- 
dent; they inſiſting to be paid for their Time. | | 

2:4 Feb. 1737 8 On the 22d of the ſame February, on the Reſpondent's Motion for an Attachment 
pellant's Inflance, for in. againſt the Appellant for her Contempt, and hearing her Counſel, who propoſed, That the 
ipeQting the Houte the Appellant and her Agents, ſhould peremptorily attend the next Morning at Ten of the 


N Clock, to ſhew the ſaid Houſe ; IT WAS ORDEREDBY CONSENT, That the Houſe 


ſhould be inſpected the Morrow Morning at Ten o' Clock by the Reſpondent and his 
Agents, or Workmen; and that the Appellant ſhould then cauſe ſome Perſon to attend to 
ſhew the ſaid Houſe, | ; 
On the 23d of the ſame February, according to the laſt Order by Conſent, a Perſon 
attended with the Appellant, who open'd the Door of the ſaid Houſe, and ſhewed the ſaid 
Work, which was then in Part meaſured and valued by the Perſons appointed by the De- 
puty 3 but the ſame, through the Appellant's Delays, could not be finiſhed till late the 
next Day. 
us Fob 2700; oboe Gr" © 5 25th of the ſame February, on the Reſpondent's Motion, ſetting forth the many 
cer to pay the Ref n- Practices of the Appellant, whereby the meaſuring the ſaid Work had been prevented 
9 and as the Court would not ſit after that Day, ſo that it was impoſſible for the Reſpondent 
he ſhould not pay the to procure the Deputy's Report before the then next Term, and the Hardſhip of the 
re kv! . Reſpondent's Caſe, to be kept ſo long out of his Money; and reading the Affidavits of 
; the Surveyors, whereby the Work was valued at 108 J. 95. 8 d. the Court were pleaſed to 
Order, That the Deputy ſhould pay to the Reſpondent: 507. on Account, out of the 
Money in Court, towards the ſaid Work performed by the Reſpondent ; and that ſhe 


ſhould 
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L 3 ] 
ſhould ſhew Cauſe the firſt Day of the then next Term, why ſhe ſhould not pay the Colts of 
his ſeveral Applications to the Court on that account. 

But before the firſt Day of the then next Term, and before the Reſpondent could procure 
the Deputy's Report, or receive any Part of the 50/7. the Appellant appealed to your 
Lordſhips from the ſaid Orders of the 6th of May, 28th of November, and 25th of February 
1737, without taking any notice «| the ſaid Orders of the iſt, 13th, and 22d of February 


1737: But the Reſpondent humbly hopes, that the ſaid Orders are juſt (amongſt others) 
for the following REASONS: | | 


KD a © MA a 


For that the ſaid Order of the 6th of May, was made as well for the Benefit of the 
Parties, as for the Safety and Security of the ſaid Houſe, to prevent the Ground- 
Landlord from taking Poſſeſſion for Non-payment of the Ground-Rent ; and alſo, 
to prevent the Houſe from falling for want of Repairs, which by her Anſwer ſhe 
admitted was ready to tumble down, and the Appellant has had the Benefit of ſuch 
Repairs, by living in the Houſe, which before was not habitable. 


The Appellant frequently viewed and obſerved the ſaid Work, when doing by the 
Reſpondent, and ſo did her Solicitor Mr. Holmes, who gave Directions for ſome 
Alterations in the Work, which were: done accordingly ; but neither of them for- 
bid the Reſpondent from proceeding therein. 


The Words in the Order of the 28th of November, to examine and report by whom 
the Reſpondent was appointed to do the ſaid Work, were inſerted at the Requeſt 
of the Appellant's Counſel, and in her Favour, upon a Suggeſtion that the Reſpon- 
dent was employed to repair the ſaid Houſe by Mr. Butler; but the Appellant 
knowing there was no Colour for ſuch Suggeſtion, did not apply to the Deputy for 
any Report concerning the ſame. And in caſe the Appellant had any real Objec- 
tion to the ſaid Order, the Reſpondent humbly apprehends ſhe hath waived the ſame 
by the Order of the 22d of February 1737 (againſt which ſhe hath not appealed) ; 
whereby ſhe ſubmits to pay Obedience to the Order of the 28th of November, and 
conſented, That a Perſon ſhould attend on her Behalf the then next Morning, to 
open the faid Houſe, and ſhew the ſaid Work, and who, together with the Appel- 
lant, attended accordingly. 


The Appellant, in her Petition of Appeal, takes notice, That when the Order of the 
28th of November was made, the Suit was abated by the Death of Mr. Butler; but 
the Reſpondent begs leave to obſerve, that he is not a Party to the ſaid Suit, neither 
is he the Repreſentative of Mr, Butler, or a Creditor of his, and conſequently it was 
not in his Power to Revive; and if no ſuch Order as that of the 28th of November 
could have been made till ſuch Suit had been Revived, the Reſpondent muſt have loſt 
his Money, and been remedileſs; for (by the Management of the Appellant with her 
Daughter Buller, who lives with her) ſuch Suit is not Revived, and in all probability 
never will be. | 


The Appellant has not appealed from the Order of the 6th of July, by which the 
Deputy's Report, made purſuant to the Order of the 6th of May, is confirmed: And 
it is humbly ſubmitted, whether the ſaid Report, ſo confirmed, will not remain in 
full Force to be obſerved by all the Parties thereto, 


WHEREFORE, and for divers other Reaſons, the 
Reſpondent humbly hopes, that the ſeveral Orders ap- 
pealed againſt will be Affirmed, and the Appeal Diſ- 
miſſed with Coſts. 


Fran. CHUTE. 
PAUL FoLE V. 
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Elizabeth Halpenn, commonly called Z 
Lady Lawley, Wife of Mark Þ Appellant. 
Halpenn, ' - = 8 


AN D 
Judith Lawley, otherwise Butler, 


Richard Allen 


The Refpondent Richard Allen's CASE. 


To be Heard at the Bar of the Housk or LoRDs, os 
Wedneſday the 7th Day of February, 1738. 


